1 THE SUBJECT OF COMPARATIVE

LAw TEACHING

As lawyers we have been trained in doubting ready-made solutions, questioning their
rationale, and offering new solutions that are adapted to the changed circumstances.
But how can we offer other solutions? The easiest way to find inspiration for develop-
ing a different solution or rule is to cross legal borders, since outside our own jurisdic-
tion a plethora of different approaches and solutions exist which might provide a better
approach, might be more efficient, might comply with our needs, and might, however,
also dispel possible doubts that our solution is the right one under the given circum-
stances. In order to effectively use the many opportunities offered by looking across the
border, training in comparative law is needed.

Teaching comparative law encompasses various components.? First, one can think of
the history and use of comparative law. This can be deployed by telling the story of
ancient Greek and Roman law® followed by classifications of jurisdictions into legal
cultures® and legal families.® Legal transplants® and the global and regional unification
and harmonization of the law through supranational organizations’ are other areas
where the use of comparative law can be clearly illustrated. Another approach consists
of introductions to legal systems other than the one in which the students are educated.
In Europe, usually the common law (the US and UK) and the civil law (France and
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TEACHING COMPARATIVE LAW: EXPERIENCES AND REFLECTIONS

Germany) are taken as examples.® The hierarchy and interpretation of legal sources,
the prevailing way of legal reasoning, the structure of the law, characteristic legal con-
cepts and institutions, and the organization of the judicial system are some of the rel-
evant aspects to reveal the differences and similarities and to explain their existence.’
If, without any comparisons, merely introductions to the foreign systems are provided,
the teaching boils down to the so-called Auslandsrechtskunde. Knowing other and dif-
ferent solutions and approaches, however, enables the students to compare.

Another way of teaching comparative aspects of law is to focus on a particular area
of law (e.g. corporate or family law), a legal institution (a contract or marriage), or a
human right (access to justice) from a comparative perspective, whereby at least two
different systems should be included.”® In a course on comparative tort or property law,
for example, the teaching usually includes several other jurisdictions and, specifically
in Europe, the European legal order should be one of them. Similarly, in case-oriented
comparative law teaching the starting point for the analysis is a case scenario that raises
a legal question for research and then guides the students through their work with the
legal materials."

Finally, comparative law methodology can be addressed.'* In this part the first question
to be answered is how to define comparative law. It is an academic discipline” and it
is commonly agreed that a legal comparison is a scholarly process in which specific
‘objects’ of at least two jurisdictions are set against each other in order (1) to determine
their similarities and differences; (2) to explain the causes of the similarities and dif-
ferences; and (3) to evaluate the solutions." Personally, I think that the methodological
partshould always be included since only by knowing how to compare will a comparative
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law course enable its potential to be developed for the students’ later professional career
as legal scholars, lawyers or decision makers."

In brief, teaching comparative law entails the challenge of focussing on one or sev-

eral of the above-mentioned components (the history and the use of comparative law,

introductions to other legal systems, teaching a specific legal field from a compara-
tive perspective and comparative methodology) whereby a balance between all four
approaches should be achieved.'® Many books on comparative law'” provide assistance

in reaching the final decision and comparative law teaching in specific areas has also
been subject to publications.®
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